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A swalow had built her nest under
theeavesof aCourt of Justice. Before
her young onescouldfly, aserpent
gliding out of hisholeatethemal up.
Whenthe poor bird returned to her
nest and found it empty, shebegana
pitiablewailing. A neighbor
suggested, by way of comfort, that she
wasnot thefirst birdwho hadlost her
young. "True," shereplied, "butitis
not only my littleonesthat | mourn
but that | should havebeenwronged
inthat very placewheretheinjured fly
forjudtice.

- Aesop'sFables
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Executive Summary

TheCourts. "Wheretheinjuredfly for justice.”
—Aep

Oneyear agotoday, then Chief Justice Raymond Ehrlichissued anadministrativeorder
creatingtheRacid and Ethnic BiasStudy Commission. The27 membersof theCommissonhave
spent thelast year listening to the peopleof Floridaand conductingempirical studiesinaneffortto
addressthequestionof whether racial or ethniccons derationsadversely affect thedi spensation of
justicetominority Horidians.

Theinitia report of the Commiss onaddressestheseaspectsof thejusticesystemwhich, if
operatedunfairly, couldadversaly impair thebasi clibertiesof disadvantaged minorities: thedearth
of minoritieswho serveasjudges, bailiffs, managersinpoliceorgani zations, andadministratorsin
Floridascourthouses, thetrestment accorded minoritiesby |aw enforcement organizations, andthe
processing of delinquency casesof minority juvenileoffenders.

|. TheJudicial Sysem Work For ce: I1tsComplexion, Demeanor And Dialect

A.Findings

M Minoritiesaresignificantly underrepresented asjudgesin Floridain proportiontotheir
numbersinthegenerd population, comprising only 5.5% of the 723 judgesin the state.

M Minority femaes, at 1% of al judges, areparticularly scarceon Florida'sbench.

M Minoritiesarevirtually absent fromthehigher courts, serving primarily (92.5%) onthe
trid andlimitedjurisdiction courts. Four of thefivedigtrict courtshaveno minority judgesat all.

M Thejudicid gppointivesystem, ascurrently structured andimplemented, hasfailedto
achieveracid andethnicdiversty, inlargemeasurebecauseminoritiesarenctincludedinthe
selection processand areunderrepresented inthepool fromwhichjudgesaredrawn. Only 5.6%and
3.6%of themembership of thejudicia nominatingcommissonsare, respectively, African-
AmericanandHispanic. Almost haf of thecommiss onshaveno minority membersatall.

M Whileover 63% of themembership of thejudicia nominatingcommissonsareattorneys,
not asingle African-Americanattorney servesasamember of any of the22judicia nominating
commiss onsrespondingtotheCommisson'ssurvey. African-Americansholdonly lay
gppointments.

M Judi cia nominating commissionswithnominority membersarelesssuccessful in
obtainingminority applicantsfor judicia vacanciesthan commissionswhichincludeminority
members.

M Theel ection process(for tria court judges) hasnot yiel ded significant representation of
minoritiesinthejudiciary inFlorida

M Asisthecasewithjudges, minoritiesareunderrepresentedinthework forceof Florida's
State Court System, constituting only 9% of al statecourt employees. Thisisparticularly trueasit
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relatesto positionsof greater respong bility and authority.

M NoAfrican-Americanattorneysareemployedinattorney positionsby theSupreme
Court.

M NoAfrican-Americanattorneysor nonattorney professiona sareemployed by any district
court of appedl.

M African-Americans, Hispanics, and Native Americanscontinueto bepoorly represented
generaly inthework forceof thecircuit and county courts, asofficia sand administratorsinthe
Clerk of theCircuit Courts offices, somestateattorneys offices, and certain court-rel ated executive
agencies.

B.Recommendations

M TheF oridaL egid atureshould mandaterepresentativeminority attorney andcitizen
membershiponeachjudicial nominatingcommissoninHorida

M TheFl oridaSupremeCourt shouldingtruct eachjudicia nominatingcommissionto
provideexplicitly, by rule, that racid and ethnicdiversity of Floridaisbenchisadesrableobjective
and, assuch, anelement which shall beconsidered by dl judicia nominating commissionswhen
making recommendationson appoi ntmentstothebench.

M Eachjudicia nominating commissionshould, by rule, establishamode planfor
recruiting qualified minority candidatesfor judicial gppointment, updatingtheplanasappropriateto
account for experiencegainedintherecruitment process. Particular attention shouldbepaidtothe
recruitment of minority femal esfor judicia appointment. Judicia nominatingcommissionsshould
berequiredtoprovidetotheGovernor astatement certifying compliancewiththecommission's
minority recruitment planwhen submitting recommendationsfor judicia appointments. Inaddition,
theFloridaSupremeCourt should requirethe Judicia Nominating ProceduresCommitteeof the
FloridaBar and eachjudicia nominating commissionto submit anannua report detailing each
commission'srecord of increasing thenumber of minoritiesrecommended for gppointment to
Floridasbench.

M TheGovernor should establish, asatop priority, theincreaseof minoritiesamong his
appointmentsto Florida'sbench.

M TheHoridaBar, through thedecisionsof itsBoard of Governorsandtheeffortsof its
Judicia Nominating ProceduresCommittee, shouldexpressy establish, asatoppriority, the
increaseof minority representationamong theBar'sappoi nteestothejudicia nominating
commissons

M TheFloridaL egidatureshould, inconnectionwithitspreparationfor theupcoming
sessiononregpportionment, fund and conduct computer-ass sted and ysesof thefeasibility of
devisngjudicia dectionsubdistrictswhichwould tendtoincreaseminority representationwhile
avoidingfragmentationand parochialism. Onceconcreteexamplesof theconfiguration of
subdistrictsaredevised, the Statewill bein abetter positionto determinewhether achangeto
single-member districtsor subdistrictsshoul d beimplemented throughanamendment totheState
Congtitution.

M The HoridaSupreme Court should adopt, by rule, an affirmative action planfor the
HoridaState Court System, to bebinding uponand administered by al componentsof the State
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Court System. Under theauthority provided by section 25.382, FloridaStatutes, the Chief Justiceof
theH oridaSupremeCourt shouldensuresystem-widecompliancewiththeaffirmativeaction plan.

M TheFl oridaSupreme Court should establish an Officeof Equal Employment Opportunity
andappoint adirector experiencedin personnel mattersandinimplementing affirmativeactions
programs. TheDirector should berespons blefor monitoring theimplementationof an Affirmative
Actionplanthatincludestherecruitment of al court personnd, includingjudicia law clerks. The
Officeshould beprovided with sufficient funding and support staff to carry outitsassigned duties.

M All chief judges, managers, and personnd officerswithinthe State Court System should
receivetrainingregardingtheCourt'sAffirmativeAction Plan. Inaddition, theF oridaSupreme
Court and each court and officewithinthe State Court System shoul d devel op specidized programs
for managers, toincludeincentiveand awardsprogramsfor thosewho devel opandimplement
successful, creative, andinnovativeminority hiring, promotion, andtraining programspursuant to
theAffirmativeActionPlan.

M The Chief Justice of the Florida Supreme Court should promul gate, by order, agrievance
procedurefor the FloridaState Court System, to beutilized by any employeeof the State Court
Systemwho believesheor shehasbeenthe subject of anemployment decisonimproperly
influencedby raceor ethnicity.

M The L egidature should mandatethat each Clerk of the Court develop andimplement an
affirmativeaction plan, whichshall establishannua goasfor ensuringfull utilizationof minorities
inthework forceof county-level court-related employees. These plansshoul dbesubmittedtoand
approved by theDirector of the Officeof Equal Employment Opportunity of the State Court System.
Theapprova shouldbecertifiedtotheappropriationscommitteesof both housesof theL egidature
andtotheexecutivebranch officid swho canensurethat staterevenuesnormally transferredto
countiesmay bewithheldfor non-gpprova of or non-compliancewiththelocally adopted
affirmativeactionplans.

M The Governor, aswell asthe Governor and Cabinet, should, by executiveorder or
resolution,immediately requiretheexecutiveagenciesunder their directionandhaving
respong bilitiesrelatingtothejudicial systemtoreport oncompliancewiththeprovisonsof the
agency'saffirmativeactionplandevel oped pursuant tosection 110.112, ForidaStatutes.
Furthermore, theGovernor shouldrequest fromtheJustice AdministrativeCommiss onareporton
thecomplianceby stateattorneysand publicdefenderswiththel r affirmativeactionplansdevel oped
pursuant to section 110.112, FloridaStatutes.

[1.Law Enforcement I nteraction WithMinorities

A.Findings

M Extensiveevidencesuggeststhat minoritiesaretoo often subjected tothethreat of abuse
andbrutality by |aw enforcement organizations. Survey responsessuggest that African-Americans
andHispanicindividua sarestopped and detained morefrequently thananonminority wouldbe
under smilar circumstancesand aretreated withlessrespect and moreunnecessary forcethanare
their whitecounterparts.
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M Relationshi psbetween policeofficersandminoritiesareadversdly affected by cultura
differencesand misunderstandings.

M African-Americansand Hispanicsareunderrepresentedin Floridaspoliceagencies,
representing, respectively, only 8.7%and5.6%of al law enforcement officers. Minoritiesappear to
belosinggroundintheir representationinpoliceagencies.

M Minority policeofficerstendtoreceivefewer promotionsthansimilarly stuatedwhites
andaredisproportionatel y underrepresentedinthemanagement and supervisory ranksof police
organizationsinF orida Currenttrainingisnot sufficienttodemonstratethestate'scommitment to
ensuring appropriateand culturally sengitivelaw enforcement actiontowardracia andethnic
minorities.

B.Recommendations

M Law enforcement organi zationsshoul d adopt planstorecruit, hire, retain, and promote
minorities.

M TheFl oridaDepartment of L aw Enforcement andlocal law enforcement organizations
shoulddevelopaminority career development program.

M TheL egidatureshould cresteandfund anew divisonwithinthe Attorney Generd's
Officetobecaledthe"Civil RightsDivison." Thisdivisonwould bechargedwiththeauthority
andrespons bility tobringinjunctiveand compensatory suitsagainstindividua sand agencies,
includinglaw enforcement agencies, whichengageinharassment or other ingppropriateconduct on
thebasisof raceor ethnicity.

M TheL egid atureshould mandatethat each law enforcement agency adopt apolicy which
regul atestheuseof forceand domination on stops, recognizesthat excess veforceisanimpediment
tostableand effectivelaw enforcement, and providesdisciplinary actionfor viol ationsof thepolicy.

M TheL egidatureshouldreview the present structureof managing and funding theforty
centerswhich presently providetrainingtolaw enforcement officersthroughout thestateand
determinewhether programofferingscan beimprovedthrough closer collaborationamongthe
centers,

M TheL egidatureshould, by statute, expandtherespons hbilitiesof therecently created
"Crimina JusticeExecutivel ntitute” toincludethedesignandimplementationof research projects
whichwill combinetheta entsof community collegesand universitiestoward theend of improving
law enforcement effortswithregard totheminority community.

M The L egid ature should amend Chapter 943, FloridaStatutes, to mandatethefollowing
improvementstolaw enforcementtraininginForida:

a cultura representationamong policeingtructors;

b. development of a"trainthetrainer” curriculumfor Floridaslaw enforcementingtructors
and certification of al ingtructorsby attending "trainthetrainer” classes, especidly onracid and
ethnicbias-relaedtopics,

c. specidizedtrainingfor internd affairsofficersintheareaof ensuringequdity andfairness
intheinvestigationof internd affairscomplaints;

d. anincreaseinthenumber of hoursdesignated for training on ethnicand cultura groups,

e. integration of conceptsreatingtoracia and ethnic biasinto other coursesinthe Crimina
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Justice Standardsand Training curriculum;

f.reclassficationof racid and ethnicre ationstopicsas” proficiency" areas, subjectto
seriousstandardizedtesting;;

g.ingructionincross-cultura awarenessand communicationsfor Field Training Officers,

h. thedevel opment of standardized, uniform, specific, and culturally senstivelessonplans
andingtructors guidesinhighrisk/critica task areasidentified asimportant becauseof their effect
upontheminority community, aswell asthemonitoringandinspectionof theclassescoveringthese
aress,

I. theupdating of videotapesand other materialsused inraceand ethnicity-related training;

] theinitiation of community interaction sessonsat eachtraining center throughinteraction
componentsinthetraining classes, and

k. for chief executives, including sheriffsand policechiefs, traninginareasrdatingto
racia, ethnicand cultural awareness.

[11. JuvenileJugtice TheNeed for Further Reform

A.Findings

M Minority juvenilesarebeing treated moreharshly thannon-minority juvenilesat dmost
al stlagesof thejuvenilejusticesystem, including: arrest; referra for formal processing; transferto
theadult criminad justicesystem; securedetention prior to adjudication; and adjudicationand
commitment totraditiona state-runfacilities.

M Opportunitiesforinformal processinganddiversionarenot equaly accessibletominority
juveniles. Thedeeper thepenetrationof thejuvenilejusticesystemtowards" degp-end” commitment,
thegreater theoverrepresentationof minority juveniles.

M Thedifferentia trestment of minority juvenilesresults, a leastinpart, fromracia and
ethnichiasonthepart of enoughindividual policeofficers,intakeworkers, prosecutors, andjudges,
tomakethesystem operateasif itintended to discriminateagainst minorities. It resultsaswell from
biasiningtitutional policies, structures, and practices.

M Initiativestoeliminatedisparitiesbased onraceand ethni city must extend beyondthe
immediatecrisisof harshtreatment of peoplewhoareintroubletoday, toemphasizethosemore
recently bornwhowill beinevengreater troubletomorrow. L ong-termstrategiesshouldinvolve
improvementsineducation, incomelevel s, employment training, economicdevelopment, hedth
care, andthehost of related cong derationsneeded to e evatethe status of minoritiestotrueequdity
iNsociety.

B.Recommendations

M The L egidatureshould amend Chapter 39.023, F oridaStatutes, to mandate minority
representationamong themembershi p of the seven-member Commissonon JuvenileJustice.

M Policepractices, includingfie dadjustments, rel ating tolaw enforcement interactionwith
juvenilesshould berecordedfor supervisory review and monitoring to determinewhether and how
raceor ethnicity hasenteredintoarrest and disposition decis onsby Floridaslaw enforcement
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personnd.

M The State should mandatethe establishment of procedures, ineach of theagencies
comprisingthejuvenilejusticesystem, toencourageand providemeansfor reporting, investigating,
andrespondingto professiona swhosedecis onsappear to havebeeninfluenced by racia or ethnic
bias.

M Poaliciesand practicesof the Department of Heal th and Rehabilitative Servicesshould be
atered sothat youthsreferredtointakearenot renderedineligiblefor diverson programsbecause
their parentsor guardians (&) cannot be contacted, (b) are contacted but are unableto be present for
anintakeinterview, or (c) exhibit attitudesand stylesof behavior that areperceived as
uncooperativeor unfamiliar tointake staff.

M Todeterminethenecessity of 1) detention versusprehearing rel ease, and 2) secure
detentionversushomedetention, DHRSshould promulgatecriteriawhicharesengtivetoracid,
cultural, andethnicdifferencesinfamily structureand stylesof childrearingand supervision.

M Instuationswherepersonswitheconomicresources(e.g.,incomeor insurancebenefits)
commonly arrangefor privatecareouts deof thejuvenilejusticesystem—i.e., for first of fenders,
andfor thosewho engageinminor formsof misbehavi or—treatment servicesof equa quality
should bemadeavailableoutsideof thejuvenilejusticesystemto servethepoor, especidly poor
minority youths.

M The L egidature should amend Chapter 39.024(2), F orida Statutes, to mandate minority
representationamongthemembershipof the 17-member JuvenileJustice Standardsand Training
Council.

M TheH oridaL egid ature should mandatethe devel opment of athoroughrace, ethnic, and
cultura diversity curriculumwhich personnd at every leve inFloridasjuvenilejusticesystem
should berequiredto compl etethrough continuing education credits. Thecurriculumshould
emphasizefactsand mythsabout racia and ethnic minoritiesandtheeffect of biasinjustice
processing.

M The State, through al| appropriate agenciesincluding, but not limited to, the Department
of Hedlthand Rehabilitative Services, the Department of Education, the State Court System, State
Attorneys, and Public Defenders, should actively support, throughfinancial and other means, the
establishment and extens onof loca community programsand effortsaimed specificaly at
addressingtheneedsof FHoridalsminority juveniles.
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Executive Summary

On December 11, 1989, the Horida Supreme Court Racia and Ethnic Bias Study
Commissionwascreatedtodeterminewhether "raceor ethnicity affectsthedispensation of justice,
ether throughexplicitbiasor unfairnessimplicitintheway thecivil and crimind justicesystems
operate." The27 membersof theCommissionhave, throughlisteningtoextensvepublictestimony
and conducting numerousempirical studies, attemptedto meet theCourt'schalengetodevelop
"longterm strategies’ for eradicating any biasuncovered by their study.

Oneyear agotoday, Chief Justice L eander J. Shaw, Jr., aprimemotivating forcebehind the
Commission'sorigina creation, convenedthe SupremeCourtinceremonia sessontoreceivethe
first part of theCommission'sfind report. Addressing concernsinthethreeareasof law
enforcement, juvenilejustice, andjudicid sysemwork force, theCommisson'sfirst report
prompted the passageof | egid ation and theimplementation of other key effortsthroughout the State
designedtoeffect meaningful, necessary change.

Thissecondandfinal report of theCommissionaddressesthedisproportionatenumber of
minoritiesinthecrimind justicesystemand thelack of minority presencewithinthelega
profession. Asdistinct asthesetwoissuesmay appear, they areinexorably linked, withsevera
cons_quences.

Firgt, theunderrepresentation of minoritiesasattorneysand judgesservesto perpetuatea
sysemwhichis, throughinstitutiona policiesorindividua practices, unfair andinsengtiveto
individua sof color inthewaysdescribedintheCommission'sfirstreport. Second, the
underrepresentationof minoritiesasattorneysdeprivesthepublicdebateof voiceswhichspesk with
convictionabout thesocia consequencesof |03 ng somany minoritiestoimprisonment.

Third, thedearthof minority attorneysdeegpensdespair anongyoung minoritieswhohave
no persona associ ationwith anyonewho hasbecomean attorney. Fourth, by threasteningthe
withdrawd of thetacit" consent of thegoverned,” theunderrepresentation of minoritiesin
postionsof responsbility inthejudicia systemweakensthevery sysemof orderedliberty upon
whichour democracy isbased.

Thecurrent system—characterized by anabundanceof minoritiesin positionsof
vulnerability and adearthof minoritiesinpostionsof respons bility—adisadvantagestheindividua
and society asawhole. Both fairnessto theindividua and economic self-interest of the State
mandatetheneed for fundamenta reformsto eradicatethestain of racismfromthegarmentsof
justiceinFlorida

|. TheAdult Criminal Justice System: Reclaiming Discar ded Human Resour ces
A. Thelmpact of LanguageBarriers

1. Findings
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M Fundamentaly, thecourtsshould beequally accessibleto, and protectiveof, al persons,
regardlessof their ability to communicatein English. Interpretersshould bemadeavailabletoan
individua for whom Englishisnot theprimary languageat thefirst stageof thecriminal processat
whichhisor her liberty isat risk.

M EvidenceinH oridasuggeststhat therightsof non-English spesking defendantsare
systematically being compromised duetothelack of trained, qudified courtinterpreters.

M Many of Horidasjudicid circuitsdo not haveforma standardsor criteriagoverningthe
training, certification, anduseof courtinterpreters. Thespecia needsof linguisticminoritieshave
not been adequately met by the present approach of leaving toindividua judgesor administrators
therespongbility of eiminatingthelanguagebarrier.

2.Recommendations

M TheFloridaL egidature should amend s. 90.606, FloridaStatutes, to makeclear that all
non-English speaking crimina defendantshavearight toacertifiedinterpreter at al critical stages
of thecriminal prosecution. Thiswouldmakesuchright co-extens vewiththe Sixth Amendment
righttocounsdl incrimina cases.

M Thecourts, through promulgation of aruleof practiceand procedure, should berequired
affirmatively toinquire, duringfirst gppearance, astoacrimina defendant'sneed for theservicesof
aninterpreter.

M TheFl oridaL egidature should mandateand fund thedevel opment of astatewidetraining
and certification program, to beadmini stered through the Office of the State CourtsAdministrator.
Oncefunded, OSCA should beencouragedto collaboratewiththestateuniversity and community
collegesystemstodesignacurriculumappropriatefor pre- and post-certificationeducation.

M OSCA should, throughappropriatemeans, ensuretheeffectivedi ssemination of
informationtoall judgesand court administratorsregarding theavailability and appropriateuseof
courtinterpretive, training, and certification services.

B. Thelmportanceof EffectivePre-Trial ReleasePolicies

1. Findings

M Testimonia evidencesuggeststhat thecongtitutiond presumptionof non-financia
pre-trid releasefor crimina defendantsisnot being effectuatedin practicein Forida, andthe
presumption operatesleast of dl infavor of lower incomeindividual s, adisproportionatenumber of
whomareminorities.

M Survey responsessuggest that bail and pre-tria rel easedecis onsarebeingmadeonthe
basi sof limitedinformationandwithout full appreciationfor theimpact adefendant'sfinancia
conditionhasonhisor her ability to bereleased pre-trid. Thepracticd effect of therelease
decision-making processin FHoridaisthat, al too often, itisthebailbondsman, not thepresiding
judge, who determineswhether thedefendant will bereleased pre-trid.

M Numerousstudiesand pervasi vetestimony document thecritical link betweenpre-tria
detention and caseoutcome. Defendantswho arenot rel eased pre-trial aremorelikely toplead
guilty and accept apleabargainfor thesolereason to get out of jail. Moreover, adefendant whois
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detained pre-trid islessabletoaidinhisor her own defense, adversdly affecting theoutcomeof any
crimind trid.

M Pre-trid servicesprogramsareinoperationinonly approximately half of Florida's
counties, andthosewhichdoexist vary widdly fromsitetoste. Until recently, therehavebeenfew
attemptsat information-sharing or collaborationamong thevariousprogramsasto successful
mode sor components. Evenwithinindividud jurisdictions, judgesand administratorsareoften
unfamiliar withtheir own program'spracticesandpolicies.

2. Recommendations

M TheHoridaL egidature should authorizeand fund aproject to comparethepre-tria
releasepracticesof severd jurisdictions. Thegoad sof theproject should beto determinewhichtypes
of pre-trial servicesprogramsbest 1) enhancethejudge'sability tomakemoreequitabledecisonsas
topre-trid release; and 2) reducetheextent towhich pre-trid detentionisafunction of income.

M TheEducation Conferencesfor Circuit and County Judgesshould offer continuing
ingtructionastothepropriety andimplicationsof judicia decisionsconcerning pretria rel easeand
bail. Thatinstruction should emphas zetheneedto overcomecultural differencesand stereotypesas
tominority lifestyleswhenmakingbail decisons.

M TheChief Judgeineachjudicid circuit should ensuretheeffectivedissemination of
completeinformationregardingthepre-tria programswithinthat circuit.

C.Jury Sdection

1.Finding
M Thepresent system of selectingjurorsthroughthelist of registered votersdoesnot result
injurieswhichareracia and ethnic compositesof thecommunity.

2.Recommendation

M TheFl oridaL egidatureshould further itsresolveto ensurethat jury composition
accurately reflectsthediversty of thepopulation, alowing thecommunity conscienceto bevoiced
throughthejudicia process. Attheearliest possibleopportunity, theL egidatureshouldtakeaction
toclarify theappropriatetimetablenecessary toimplement thechangeinthejury sourcelist, as
providedin SenateBill 678, or adopt other responsiblemeasuresdesignedtoincreasethediversity
of juriesinHorida

D. Sentencing: A Call for aChangein Direction
1. TheNeed for Educational, Vocational, and Drug-Treatment Programs
aFindings
M By 1994, 30% of dl Black maesbetween the ages of 18 and 34 will beincarcerated or

under someform of statecontrol.
M WhileAfrican-American offendersaccount for 57.9%of al admissionsfor other offenses,
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they currently compriseover 71.2% of al drugoffenders.

M Theeducational, vocational, and drug-treatment needsof Florida'soffenders, particularly
drug offenders, arenot beingmet by thecurrent correctional approachwhich placesitsfunding
prioritiesonmerely warehous ng theseoffendersintheever-expanding dew of prisons.

M Specificsentencing policiesappear moreto accentuatethedi sproportionateimpact of
current policiesontheminority offender popul ationthanthey doto effectively reducecrime.

M Theracid compositionof thoseindividua ssentenced ashabitud offendersrevea sawide
disparity between Black and Whiteoffenders. In1990-91, 73.6% of dl habitual offendersadmitted
toprisonwereBlack, eventhough Blacksrepresented approximately 60% of admissonsfor al
crimes.

M Asit movesinthedirection of adaptingitscorrectional philosophy toemphasizethe
provision of educationd andvocationa trainingand drug treatment, FH oridamust ensurethat these
programsareaccess bleand culturaly sensitivetominority offenders.

b.Recommendations

M TheL egidatureshoul d, through both statutory amendmentsand fundingpriorities,
expand and strengthentheuseof community-based programs, pre-trid intervention programs, and
probation. All offendersin need of education, training, or drug treatment should beprovidedthe
same.

M TheL egid ature should adequately fundtheliteracy, educationd, and vocational
programsunder thepurview of theCorrectiona Education School Authority and PRIDE, aswell as
theincarcerativedrug-trestment programsprovided by theDepartment of Corrections.

M TheL egidature, throughthejoint effortsof thecrimina justiceand corrections
committeesof theHouseand Senate, aswel | asthe Joint Task Forceon Sentencing Practicesand
Prison Resources, shouldimmediatel y undertakeareview of thosecasesprosecuted under both
mandatory minimum statutesand the" habitual offender” statuteto determinetheeffect of raceor
ethnicity intheir salection, processing, or ultimatedispogition. Totheextent thatimproper
condderationsareplayingarole, thelL egidatureshouldrepedl thesestatutesatogether.

M All crimina justiceagenciesshoul dimplement data-gathering methodswithregardto
Hispanicssothat amoreaccurateand continuing assessment of theimpact of crimina policieson
Hispanicsmay bemeasured and monitored.

M TheL egidatureshoul d re-examineits 1988 amendment to the Sentencing Guidelines,
embodiedins. 921.001(5), FloridaStatutes, and ensure, through the promul gation of criteriaor
otherwise, that asentenceof incarcerationisnot beingimposed upon drug, nonviolent property, or
other offenderswho aremoreagppropriatecandidatesfor non-incarcerativesanctions.

M TheHoridaL egidatureshouldrequire, asacondition of funding, that each State
Attorney: a) promul gateeffectivecriteriawhichensurethefair and equa exposureof individua sto
process ng under mandatory minimum statutes, and b) annually submit areport tothelegidative
appropriationscommitteesdetailing theracial/ethniccompositionof al individua sprosecuted under
thesestatutes. Totheextent that such reportsreved racia/ethnicdisparitiesinthe popul ation of
individua swho areprosecuted under thesestatutes, theL egid atureshouldrequireadetailed
justificationfor theimpact of prosecutoria decison-makinginthisarea
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M The L egidatureshould, through adequate funding of the Drug Punishment Act of 1990
and other gppropriatemethods, providesufficient community-based sanctionsfor technica
probationviolators, withastrong educationd, vocationa , and trestment component.

M The Chief Judgeineach circuit, aswel asindividua judges, should seek the
implementation of aternativesentencing models, suchasthe Drug Court" model in DadeCounty .

M TheDepartmentsof Correctionsand Healthand Rehabilitative Servicesshould actively
and concurrently monitor minority accessto and successin offender educational, vocational, and
drug-treatment programs. Insofar astheprogramsarefor training, thosedepartmentsshould
collaboratewiththe Department of L abor and Employment Security. Aspart of that collaborative
effort, each department shoul d, through rulepromul gationor other gppropriatemethods, ensurethat
educational, vocationa , and drug programadministratorsapply fair and culturally sensitive
screening and selection criteriafor participationinther programsand exhibit cultura awarenessin
theadminigtrationof their programs.

2.Capital Sentencing

a. Findings

M Theagpplication of thedeath pendty in Floridaisnot colorblind, inasmuch asacrimina
defendantinacapita caseis, other thingsbeing equa, 3.4 timesmorelikely toreceivethedeath
pendty if thevictimisWhitethanif thevictimisan African-American.

M Since 1972, 18% of dl capita caseshaveinvolved ajudicid overrideof ajury
recommendation of lifeimprisonment. Thediscretionary authority of thejudgetooverrideajury's
recommendation of lifeopensup an additiona window of opportunity for biastoenter intothe
capita sentencingdecision. Thisdiscretionistooofteninfluenced by publicpressurefor punishment
andretribution.

M Society mustintensify itseffortsto addresstheunderlying economicand socia issuesand
conditionswhich contributetothetragically highrateof incarceration of minoritieson deathrow.

b.Recommendation

M TheH oridaL egidatureshould amends. 921.141(3), FloridaStatutes, to prohibit judges
fromimposing thedegth penalty in caseswherethejury hasrecommended asentenceof life
imprisonment.

I1. Special Concern: TheExperiencesof Minority Women in theJudicial System

1. Findings

M Minority women compriseonly 1% of Floridasjudgesand represent 6% of dl judicia
employeeswhowork aspart of thestatecourt system. Significantly, withinthenonjudicial work
forceof thestatecourt system, therearevirtualy nominority femaesintheupper level job
classficationswhoarein positionsof authority responsblefor devel opment of generd
adminigrativepolicy.

M Noclear directivesexist regarding theactiverecruitment, hiring, and promotion of
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minority womentoaddresstheir underrepresentationinthejudicia system.

M Theoverrdianceonword-of-mouth advertisement of vacancieswithinthejudicia system
reducestheprobability of awidesd ectionof minority womenapplicants, further contributingtothe
underrepresentation of minority women. Specificaly, thepracticeof selectingjudges own staff
throughpersond referrd sadversely affectsminority women.

M Professiona minority women, both asemployeesandattorneyswithinthejudicia system,
report that they aredisproportionately assignedtrivia or theleast desirablework, whilemenare
assignedthemoreimportant work.

M Minority women attorneysin both the public and private sectorsareoften onthereceiving
end of ingppropriateand unprofessional comments, onthedual basisof their gender andrace, from
both judgesand court personnd.

M Training opportunitiesfor minority womeninthejudicid system, designedtoimprove
their skillsor enhancetheir opportunity for promotion, arelimited.

M Minority women supervisorscons stently report adversepracticeswhichunderminetheir
authority, includingbeinggivenlessresponsbility and discretioninthesupervisonof ther
subordinates.

2.Recommendations

M The Commission continuesto encouragethe Supreme Court to devel op, andthe Florida
Legidaturetofund, an Officeof Equa Employment Opportunity. Oncedevel oped, thisoffice
shouldensurethat clearly written policies, procedures, and goa sfor therecruitment, selection,
promotion, and retention of minorities, including minority women, areestablished throughout all
levelsof thejudicid system. Anannua report should be submitted tothe Chief Justiceoutlining
progress, problems, and correctiveactionsrelatingtotheimplementation of thisplan.

M All court administratorsand personnel managerswithinthejudicial systemshould
developandimplement an advertisement policy sothat al vacanciesand promotionsarewidely and
systematical ly publicized. Extensiveuseshould bemadeof minority-oriented mediatoensurean
adequatesupply of minority womenapplicants.

M Judgesshould beencouraged to extend their selection of judicia assstantsandlaw clerks
soastoincludeawider pool of gpplicantsin order to ensureequa accessfor minority women. Loca
courtadminigtrator officesshoul dassistjudgesinidentifyingawider, moreethnicaly diverse
applicant pool by, among other things, contacting placement officesat |aw schools.

M Court administrators, personne directors, and supervisorsshould provideopportunitiesto
minority womento participatein educationa andtraining programsthrough thestatewaiver system
or other agency-funded mechani smsto acquiretheskillsnecessary toincreasetheir chancesfor
successand futurepromotion.

[11.Minority Lawyersin Florida: A PreciousResour ceExcluded and Untapped

A. Government'sUseof Minority Lawyers TheNeed for Leader ship
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1.Findings

M Minority lawyersandlaw firmsdo not receiveequa opportunitiesto performlega
servicesfor the Stateasitsoutsdecounsd.

M Whilestate agenciesspend significant sumsof money every year toretainand utilizethe
servicesof privatelawyers, they havenot devel oped effectivecriteriaby whichtodeterminethe
selection of appropriatel awyersandfirmsto performthe State'swork.

M Asalargeconsumer of legal services, the State hasthe power to exerciseitsspending
decis onsinwayswhichwoul dbothhel pempower minority lawyersandlaw firmsand promote
divergty withinmgority-ownedlaw firms.

M A widespread perception existsthat minority lawyersdo not receivean equitabl eshare of
fee-generating appointmentsby thecourts.

M Minoritiesareunderrepresented onthestaff of TheF oridaBar, especialy inpositions
whichinfluencepolicy.

2. Recommendations

M TheLegidatureshould statutorily 1) ensurethat minority lawyersandlaw firmsare
extended equa opportunitiesto performlegd servicesfor the State; 2) requirestateagenciesto
makeaggress veeffortstotarget and cultivaterd ationshipswithminority lawyersandlaw firms; 3)
limit statecontractswith mgjority-ownedlaw firmsonly tothosefirmswhichthemsel vesrecruit,
hire, promote, andretain minority attorneys, and4) endorse”joint venturing” between magority and
minority firmswherenecessary toachievethegod of full utilization of minority lawyersandfirms.

M The Chief Judgeineach circuit shouldinitiateareview of the court appointmentsmade
by dl judgeswithinthecircuit and, if necessary, adopt criteriadesignedto ensurethefair award of
fee-generating court gppointments.

M TheH oridaBar shouldimmediately adopt andimplement anaffirmativeactionplan
which setsforth goal sand timetabl esfor thefull utilizationof minoritiesonitsstaff, especidlyin
staff supervisory andleadershippositions. TheBoard of Governorsshoul d actively monitor the
plan'simplementationand publish, onanannual basis, theresultsof theplan'simplementationtothe
HoridaSupreme Court and al membersof theBar.

M All voluntary bar associationsshouldreview their membershiprecordsand devel op
specificgrategies, wherenecessary, amedat increasing thecoll aborationamongminority and
non-minority attorneysinthe r affectedlocdities.

B.Law FirmHiring Practices TheTimefor Real Commitment

1.Findings

M Minoritiesaresignificantly underrepresentedinHoridaslargelaw firms, particularly
thosenotlocatedintheMiami area. African-Americanattorneysrepresent|lessthan 1.6%of
attorneysinlargefirmsbothinsideand outsidethe Miami area, aproportion evenlower thanthe
aready depressed nationa average. Hispanicsaccount for only 1.7% of attorneysemployedby large
firmsoutsdeMiami.

M Theunderrepresentation of minority attorneysin Florida'smagjor law firmscarries
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sgnificant consequencesfor thedevel opment of publicpolicy inthestate,inasmuchaspublic
leadership hastraditionally beentapped fromamongattorneysin Floridaslarger law firms.

M Very few Floridalaw firmsrecruit fromlaw school swheretheenrollment of minority
studentsistraditiondly high, thusbypassng oneof themost logical andfertilesourcesof minority
candidates.

M Whenmakinginterviewingand hiring decisions, Horidalaw firmscontinuetoweight
most heavily thetraditiond factorsof classrank andlaw school GPA. Theexceptionsmadetothese
requirementsaremost frequently madeinthecasesof Whitemales.

M Horidalaw firmscong stently consider their summer associate programsasoneof the
primary sourcesof new associatehires. Y et, theincreased number of minority summer associatesin
somepartsof thestatehasnot yet resultedinacommensurateincrease of minoritiesentering as
associatesafter graduation.

M Interactionsbetweenminority and non-minority lawyerscontinuetobecharacterized by
tension, rancor, andhumiliationindicativeof racial conflict.

2. Recommendations

M TheHF oridaSupreme Court should set in motion theamendment of both the Code of
Judicial Conduct andtheRulesof Professional Conduct to proscribeand disciplineconduct
reflectiveof raciad animusand to establishaprofessional and ethica obligationonthepart of
lawyersandlaw firmsactively torecruit, hire, promote, and retainminorities.,

M TheH oridaChamber of Commerce, the Council of 100, and other businessleaders
shouldadopt, asthepoalicy of businessesin FHorida, therequirement that all law firmswithwhich
thesebusi nessescontract must demonstrate, asaprerequisitetobeingretained, thefirm's
commitmenttorecruit, hire, promote, andretainminority attorneys.

M Law firmsshouldactively recruit from, and establishrel ationshipswith, law school swith
highenrollment of minority law students.

M Law firmsshouldincreaseculturd awarenessand sengitivity a theinterview stageby
educatinginterviewersastoquestionsand behaviorsthat might bediscriminatory or otherwise
offensivetominority candidatesand by includingminority attorneysoninterview, selection,and
hiringteams.

M Law firmsshouldreview thosefactorswhichmay beinhibiting minority participationin,
andtheutilizationof minoritiesfrom, summer associ ateprogramsand adopt specificstrategies
designedtoincreasetheparticipationandfull-timeutilization of minority summer associates.

M Law firmsshould broadentheir recruiting and hiring criteriatoweight measuresof a
candidate'sability inadditionto GPA and classrank.

M Law firmsshould giveseriouscons derationto participatinginthe Texas/ Tulane
Minority Clerkship Program, or any comparableprogram, which seeksto placefirst-year minority
law studentsassummer associates, with thegoal of expanding therangeof criteriauponwhichthe
law firm may judgethelikelihood of thestudent'sultimate successwiththefirm.

M TheHoridaBar, through the activeand ongoing ass stance of itsCommitteeon Equal
OpportunitiesintheProfess on, should devel op, maintain, and disseminateadirectory of practicing
minority lawyers, notingtheattorneys location, areaof practice, and career godss, tofacilitatethe
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latera hiring of minority attorneysby Floridalsmagor law firms.

C.Minoritiesin Law School: TheDanger of Losng Ground

1. Findings

M Minority student enrollment in FH orida'sl aw school shasremained static over thepast
severa yearsand doesnot appear tobeincreasing. African-Americanstudentsareparticularly
underrepresented at 4.7% of the1990-91 enrolled class.

M Becauselow enrollment of minority studentsisat least partialy aconsequenceof the
limited number of minority studentsapplyingtolaw school, increased attention must bedirected at
thehigh school, community college, and undergraduatelevel sto expand thepool fromwhichlaw
school candidatesmay bedrawn.

M Althoughall FHoridalaw school sprovidesomeform of financid assi stance, thesefunds
tendtobeextremely limited and do not sufficiently addresstheneedsof minority students.

M Whileminority studentsappear to graduate asoften asdo their White peers, they tend not
torank intheupper quartileasoften dueto, among other factors, lack of availablementorsand
financia grains.

M Minority sudentsgeneraly do not perceivelaw school placement officesashaving the
inclinationor ability tohel pthem obtainemployment.

M Minoritiesareseverely underrepresented onthefacultiesof Floridaslaw schools,
comprisingonly seven percent of thefull-timefaculty. Hispanicand Asanindividual shold noneof
thetenured positions, eventhough 63% of al law degreesawardedto minoritiesinFloridaare
awardedtoHigpanics.

M Althoughmost law school sreport di ssati sfactionwiththenumber of tenure-track
minority faculty, nonehavedefined specificgoa sfor addressingthisconcern.

2. Recommendations

M Law school sshoulddevel opandimplement afive-year plan containing specificgoal sfor
attai ning minority representationwithinthestudent body whichreflectsthel evel of minority
representationamong undergraduates.

M L aw school sandtheir respectiveundergraduatei ngtitutionsshoul d devel op cooperative
minority recruitment programs. Recruitment programsshoul d focusspecifically onhigh schools
withhighminority enrollment, aswell ascommunity collegesanduniversities. All law schools
shouldappointaminority recruiter toasstintheseefforts.

M TheH oridaL egid atureshouldimmediately and substantidly increasefundingfor
financid ass stancetoneedy minoritiesapplyingtolaw school. Inaddition, law schoolsshould
continuediligently toseek further fundingfor such schol arshipsfromtheprivatesector. Research
andteachingass stantshipsshouldalsobemadeavailable.

M L aw schoolsshould, through thepromul getion of anaffirmativeaction plan, formally
adopt andimplement policieswhichreflect specificgoal sand strategiesfor recruiting, retaining, and
advancing African-American, Hispanic, Native American, and Asanfaculty.

M All law school sshould devel opasummer preparatory programfor admitted first-year
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studentswithdemonstrated academicneed, buil dingupontheexcel lent effortsof thoseH oridal aw
schoolswhichcurrently offer suchaprogram.

M All law schoolsshould continueto collaboratewith thevoluntary bar associationineach
locdlity toduplicatethe Profess onal Opportunitiesfor Black Law StudentsProgram,” ingtitutedin
Dade County throughtheeffortsof theUniversity of Miami Law School and the Dade County Bar
Association, withthegoal of expanding theempl oyment potentia of minority law studentsupon
graduation.

M Law school sshouldincreaseeffortsto providestudentswith appropriatementorsand
should, through direct andindirect means, encourageand assist intheformation of peer support
groups.

M All placement officesshoul d seek toi dentify and devel oprel ationshipswithlaw firms
whichhaveprovenrecordsof minority hiring, aswell asthosewillingtogiveseriousconsideration
tofactorsinadditionto GPA and classrank.

M Placement officesshouldincreasetheir effortstoreach minority studentsand graduatesas
early aspossibleinther placement effortsand should counsel studentsearly astothespecidty areas
of vigtingfirms.

M Law schoolsshould aggressively seek the support and assistanceof minority dumni as
potentia faculty candidatereferra s, and should seek toincreasetheinvol vement of minority and
non-minority practitionersand alumni insummer ingtitutes, workshops, andinternships, andas
guestlecturers, mentors, and advisors. Theactiveuseof anintermediateor part-timestatus, witha
commensuratelevel of compensation,isencouraged.

M TheFl oridalL egidatureshoul d establish afellowship fundto support anacademic
scholarsprogramfor minoritiesinterestedinlaw teaching and research, to bedevel oped at oneor
moreof Foridaslaw schools. A mgor god of theprogramwould beto assi st minority atorneys
currently practicinglaw in Floridato becomefaculty membersat oneof Florida'slaw schools. The
endeavor should beacooperativeeffort among the Board of Regents, TheFloridaBar, theFlorida
Chapter of theNational Bar Association, the Cuban American Bar A ssoci ation, other voluntary bar
associdions, andlaw schools.

M Law schoolsshould undertakeaperiodicreview of their curriculatoincludecourse
materia sthat will engender sensitivity toandunderstanding of different cultures. Theschools
shoulddsogiveingructiononthelingering existenceand effectsof racid and ethnicbiasinthe
courts, thejudicia system, andthelega professon.

M TheBoard of Regents, the State Board of Community Colleges, and the Department of
Education should continueaggressively tosupport theprovision of responsiblemulti-cultural
ingtructiontoeementary, highschool, community college, and undergraduatestudents.

D. Minority Performanceon Florida'sBar Exam: EnsuringaL eve PlayingFidd
1. Findings

M A gtark disparity existsinthe passageratesof Whiteand Black candidateson Floridas
Bar exam. Specificdly, for theFebruary 1991 adminigtration, 74% of theWhite candidatespassed
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theFloridaand multistate portionsof theexam, whileonly 39% of the Black candidatespassed the
exam. For the July administration, 76% of Whitespassed, whileonly 46% of Blackspassed.

M Generally, thedifferencein performancebetween Whiteand Black candidatesislarger on
theessay questionsthanonthemultiple-choicequestions.

M Asbetween Whiteand Black candidateswithsimilar overal proficiency levels, over 10%
of theH oridamullti ple-choi ceitemsshowed asignificantleve of differentid functioningagainst
Black candidates. Whilethisdifferentia functioning doesnot necessarily indicatethepresenceof
bias, it doesrai seseriousconcernsasto thepossibility that cultural factorsinherentintheexamare
accountingfor thedisparity.

M A review of theseitemshby apand of lingui stic and test-measurement specidistsreflects
that mostitemscontai ned culturaly stereotypiclanguageor Situations, or structural components,
which may havedisadvantaged minority candidates. TheBar examisno placefor theportrayal of
minoritiesinstereotypesor cultural Situationswhichneedlesdy burdentheexaminationprocess.

M Moreover, areview of theentireexam showed that somequestionshavetechnicd,
language, and/or structura problemswhich, whilepossibly affectingtheperformanceof al
candidates, may carry agreater impact for minority candidates. Adjustment of theitemstoeliminate
theseflawswoul dbecons stent withthe Board'sitem-writing guidelinesand coul d bedonewithout
sacrificingtheoveral integrity of theexam.

M Morethantwo-thirdsof thesurveyed Black candidatesfelt that their law school
coursework did not preparethemfor the Bar exam generally, and 91% indi cated that theteststhey
took inlaw school did not preparethem for themultiple-choiceitemsonthe Bar exam.

2. Recommendations

M TheFl oridaBoard of Bar Examinersshouldimmediately review thosequestions
identifiedinthisreport asperformingdifferentialy between Whiteand Black candidatesandrevise
or eliminatethequestionsfor whichthelanguage, Situations, or inherent structural componentsof
thequestionsaremost likely accounting for thedisparate performance.

M TheFloridaBoard of Bar Examinersshould obtainracid/ethnicinformationon
candidatesfor theBar exam sothat performancelevel sof mgority and minority candidatescanbe
monitoredonacontinuingbasis.

M TheF oridaBoard of Bar Examinersshould providefor thesystematicreview of dl
items, prior tother use, by expertswho arefamiliar withthelanguageissuesand problemsfaced by
minority candidatesand non-native English speakersinorder to detect potential cultural biasesin
theitemsthemselves.

M TheFloridaBoard of Bar Examinersshould makethe datadescribed aboveavailableto
Floridaslaw schoolssothat theschoolsmay 1) assist theBar Examinersindiscerningwhat
andytica skillstheBar exam should seek to assessand in crafting itemswhich most appropriatel y
measurethoseskills, and 2) adapt their teaching practicesso asto producelawyerswho arecapable
of passngaBar examwhichfairly teststhoseandytica abilities.

M TheHoridaBoard of Bar Examinersshould al so sharetheby-product of itsanalyses
abovewiththelicensingauthoritiesfor other professionssothat thoseauthoritiesmay assessthe
presenceof potentia biasesinall professiond licensngexamspresently beingutilizedinFlorida

M All Horidalaw schools, onceprovided with thisreport and further informationfromthe
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Board of Bar Examinersasdescribed above, shouldreview their teaching practicesand curriculato
ensurethat both aregeared, asmuch aspossibleand cons stent with theacademic goal sof boththe
school andlegal education, to preparestudentsfor therigorsof the Bar examination process.

M TheFl oridaBoard of Bar Examinersshould ensuretheinclusion of minoritiesamong
thoseindividual swho devel op both multiplechoi ceand essay questionsfor useintheHoridaBar
exam.

M All Foridalaw school sshouldimmediatel y consider and devel op appropriate
mechanismsdesgnedtoassist their sudentsin passingtheBar exam. Possiblemechani smsinclude:
a) requiring that commercia Bar review courses, asaprerequis teto accessto on-campussales,
provideschol arshipsto needy studentsto cover thecost of thereview course; b) with ass stancefrom
publicor privatedonors, providing direct funding to needy studentsfor the purposeof takinga
commercia Bar review course; and ¢) devel opingasupplementa Bar review programfor needy
students, whichwouldfocusonimprovingessay-writingandtest-takingskills, withaheavy
emphasisonindividua performance.
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